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This document is to clarify issues raised in 3GPP/CN4 concerning the collaboration of the Third Generation Partnership Project (3GPP) and Liberty Alliance (LA) which has been brought to my attention in my capacity of ETSI Legal Adviser.

The objective of this document is to strictly from a legal standpoint clarify possibilities of 3GPP to reuse technical specifications created by Liberty. If and how these possibilities should be exploited is subject for CN4 / PCG to decide upon and not addressed by this document.

At this stage, the views expressed in this document do not represent the views of the 3GPP Partners, nor the views of the ETSI Membership (not consulted due to lack of time and absence of clarity on the issues at stake) and are provided in view to better articulate the present debate for the next meeting of 3GPP CN4 # 22 in Atlanta on 16 Feb 2004.

The opinion of the Liberty Alliance legal team should be requested to clarify potentially remaining uncertainties regarding the rules for LA.

In that context, the present document addresses the following issues, which were requested  to be further clarified:

· option to make normative references to specifications of Liberty

· option to include specifications (wholly or partly) of Liberty into 3GPP specifications

· consequences from a licensing standpoint

1. Issues.

A. 3GPP would like to use the specifications of Liberty Alliance.
The different ways to achieve the objective are:

- Direct contribution from common members of LA and 3GPP to 3GPP CN,

- Referencing from 3GPP specifications to LA specifications,

- Reproduction of LA specifications into 3GPP specifications.

B. 3GPP would also like to create additional requirements (commands) in addition to the LA specifications.
This can achieved by:

- Direct contribution from common members of 3GPP and LA to LA

- Drafting of a 3GPP specification with the unique scope to specify for additional requirements to  LA specification.

A discussion has taken place and the legal issues at stake seem not to have been clarified. There is also a perception that the diverging IPR regimes of the two organizations might be a hurdle to the collaboration between LA and 3GPP.

2. Structure of 3GPP 

3GPP

The 3rd Generation Partnership Project (3GPP) is a collaboration agreement that brings together a number of telecommunications standards bodies which are known as “Organizational Partners”. 3GPP is therefore not a legal entity. 

IPR Policy
3GPP does not have an IPR Policy as such but the 3GPP Organizational Partners, after having recognized that their respective IPR Policies have the same objectives, have agreed that their IPR policies should be respected and that their respective members should be encouraged to declare "their willingness to grant licenses on fair reasonable terms and conditions and on non discriminatory basis" (Article 3.1 of the Third Generation Partnership Project). 

The above-mentioned principles are further reflected in Article 55 of the 3GPP Technical Working Procedures which request that each Individual Members should declare "at the earliest opportunity, any IPR which they believe to be essential, or potentially essential, to any work ongoing within 3GPP".

Copyright in 3GPP TR and 3GPP TS

There is a common ownership of the 3GPP specifications among the 3GPP Organizational, Partners. Indeed, according to the Article 3.2.2 of the Third Generation Partnership Project Agreement, the 3GPP Organizational Partners jointly own copyright on the Technical Specifications and the Technical Reports approved by 3GPP.

Transposition.

Please be aware that, the 3GPP Technical Specifications and Technical Reports have, in themselves, no legal standing.  They only become "official" when transposed into corresponding publications of the Partner Organizations (or the national / regional standards body acting as publisher for the Partner). Once transposed, the respective IPR Policies of each Organizational Partners shall apply.

Liberty Alliance

According to their web site, Liberty Alliance (http://www.projectliberty.org/about/index.html) is a consortium to serve as the premier open standards organization for federated identity and identity-based services.

3. Legal obligations concerning IPRs
DISCLOSURE 

Under both organizations there is a duty duty to disclose “Essential IPRs “(Art 4.1 ETSI IPR Policy) and “Necessary Claims “(Art 4.1 of the Liberty Alliance Membership Agreement).

LICENSING

ETSI.

Under Article 6.1 of the ETSI IPR Policy, and within 3 moths of the information disclosure, the holder of an essential IPR has to provide ETSIn with a written undertaking that he/she is prepared to grant licenses on “fair, reasonable and non discriminatory terms and conditions.

LA 

A dual regime for licensing seems to be provided.

- First, a “default” regime of royalty free licensing for FINAL SPECIFICATION or OTHER OUPUT.

See Article 3.5 b) of the Liberty Alliance Membership Agreement

“Except as otherwise provided in Section 12.1, each PARTICIPANT (on behalf of itself and its SUBSIDIARIES) hereby covenants to grant to any other person or legal entity  (whether or not such person or entity is also a PARTICIPANT) a no-fee, royalty-free, nonexclusive, nontransferable, license under its NECESSARY CLAIMS to implement  the specific FINAL SPECIFICATION and OTHER OUTPUT, but only to the extent needed to be a FULLY COMPLIANT IMPLEMENTATION…..”)
- Second, an “opt in” regime of licensing on RAND terms and conditions is possible during the IPR REVIEW PERIOD.

( as defined in Art 12.1 (“withdrawal of necessary claims” and by means by means of a “necessary claims notice” as defined in Art 12.of the LA Membership Agreement)

It seems that the beneficiary of this licensing regime by default can be  “any other person or legal entity  (whether or not such person or entity is also a PARTICIPANT) ” and only to the extent needed to be a FULLY COMPLIANT IMPLEMENTATION by those persons or entities.

INFORMATION ON IPRS

Both organizations reflect to their members and the world the information on “Essential IPRs “ / Necessary Claims” (Article 6.1 of the Liberty Alliance Membership Agreement and Art 7 of the ETSI IPR Policy and the ETSI IPR Online database http://webapp.etsi.org/ipr/ +List of IPR declarations sorted by Organizational Partners:
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