Changes to introduce legal aspects of resuming f2f meetings

This document proposes initial text for the legal analysis section (Section 5).  The references and legal interpretations are from a North American perspective although it is expected that many of the same considerations will apply globally.  It is expected that other regions will propose adjustments to cover any specific legal aspects and considerations for their regions.
This document also introduces some proposed recommendations from the legal perspective into section 8.
Start of proposed changes to section 5 (all new text).
5	Legal Aspects
5.1 	Introduction
The following information explains the principal legal considerations with respect to resuming face to face 3GPP meetings. It is not meant to be an exhaustive analysis of all possible legal requirements.
It is assumed for the purposes of this analysis that 3GPP will continue to:  require face-to-face meetings to progress work; allow but not require occasional remote participation capabilities (speakerphone, bridge) for face-to-face meetings; and tie important voting rights to attendance at face-to-face meetings. It is also assumed that the 3GPP will develop health-related participation rules/guidance that would require compliance with local laws and regulations and/or establish minimum meeting requirements.

There are several potential sources of liability related to 3GPP face-to-face meetings:

· Antitrust.  Antitrust laws prohibit types of anticompetitive behaviour.[footnoteRef:1] If the meeting location/venue or meeting participation rules/guidance has the effect of excluding participants from particular countries from participating in a meeting, there could be allegations that the choice of location/venue and/or rules are anticompetitive. As an example, this could happen if the location bans participants from a specific country and there is no way to effectively participate in another way (bridge, speakerphone).  However, similar concerns could be raised even if the location allows participation but imposes restrictions that significantly impact participants from a specific country (e.g., a two-week quarantine requirement). [1:  The Sherman Act, for example, prohibits contracts, combinations, and conspiracies that unreasonably restrain interstate and foreign trade. ] 

· Contractual issues.  The agreement that is signed with the venue (if any) is another potential source of legal liability.  Decisions to cancel, postpone or restructure meetings may impact the hosting organization’s ability to comply with the terms of its contract with the venue.  
· Liability for health-related impacts/workplace safety. Claims of negligence[footnoteRef:2] and workplace safety violations[footnoteRef:3] have been made by workers who have been exposed to COVID in the performance of their job responsibilities.  The decisions to hold a face-to-face meeting and to locate the meeting in a specific location/venue could subject companies to claims by their delegates for negligence and violations of workplace safety laws and regulations.  [2:  Typically, to prove negligent conduct, a plaintiff must establish that (1) the defendant owes him or her a duty; (2) there was a breach of that duty; (3) there is a causal connection between the defendant’s conduct and the harm incurred to the plaintiff; and (4) damages to the plaintiff.]  [3:  The Occupational Safety and Health Act of 1970 imposes a general duty on employees to furnish to its employees with employment and a place of employment that are free from recognized hazards that are causing or are likely to cause death or serious physical harm to the employees.] 

· Privacy considerations.  There are laws that protect personal health-related information, including the Health Insurance Portability and Accountability Act of 1996 and California Consumer Privacy Act (CCPA).[footnoteRef:4]  These laws impose restrictions on the dissemination and use of personal information, including health-related information.  While the U.S., Equal Employment Opportunity Commission (EEOC) has stated that employers may inquire about vaccination status and/or require employees to be vaccinated (with the exceptions for those who have a protected disability and those who have religious objections), it is unclear how this guidance may apply to the restrictions imposed by others outside of the employer-employee relationship. There could also be legal issues if 3GPP were to require vaccinations when a delegate’s employer does not.  [4: TUnder the CCPA, personal information” means any information that identifies, relates to, describes, or is capable of being associated with, a particular individual, including, but not limited to, his or her name, signature, social security number, physical characteristics or description, address, telephone number, passport number, driver’s license or state identification card number, insurance policy number, education, employment, employment history, bank account number, credit card number, debit card number, or any other financial information, medical information, or health insurance information.] 

The key decisions and actions that are likely to have legal implications are:
· The decision to meet face-to-face;
· The selection of the meeting location and/or venue;
· A decision whether to cancel, postpone or relocate a meeting;
· The development and implementation of health-related meeting guidance; and
· The decision to participate in the meeting.
The next sections (Section 5.2-5.6) discuss the high-level legal Implications to different parties. A more detailed analysis of individual risk scenarios is shown later.
5.2	Potential legal implications to TSG/WG leadership
[bookmark: _Hlk75267775]Meeting - related responsibilities:  TSG and WG leaders are involved in the planning and implementation of 3GPP face to face meetings.  The leaders decide, in coordination with the OPs, on proposed meeting dates and identifying the Hosting Organization.  The leadership would also help make the decision whether a meeting will be postponed or relocated in the event of problems and is primarily responsible for implementing any participation rules.
[bookmark: _Hlk75266102]Potential legal risks include:
· Liability for health-related impacts concerns related to the implementation of (or failure to implement) the participation rules
· Antitrust concerns if a decision is made to move forward with the meeting despite the location imposing participation restrictions (such as banning attendees from a specific county)
5.3	Potential legal implications to the meeting hosting organization
Meeting - related responsibilities:  The Hosting Organization selects the location (city) and venue for meeting and will help make the decision as to whether a meeting will be postponed or relocated in the event of problems. The Hosting Organization may also have a contractual relationship with the meeting venue and will be primarily responsible for ensuring that the venue complies with local regulations and any 3GPP participation rules.
Potential legal risks include:
· Liability for health-related impacts concerns related to the venue’s compliance with local laws and regulations
· Contractual issues that may arise, particularly if the meeting must be modified (cancelled, postponed or relocated) due to COVID
· Liability for failure to comply with local laws, regulations
· Privacy issues may arise if Individual Delegates are asked about their vaccination or health status
5.4	Potential legal implications to the Organization Partners[footnoteRef:5] [5:  Editor’s Note: [v0.0.0] This sub-clause describes the implications beyond the ones in the OP’s role as a hosting organization.] 

Meeting - related responsibilities:  Organizational Partners will be primary decision makers in determining when face-to-face meetings will resume and in developing any participation rules and/modifications to the Working Procedures that may apply (e.g., what %age of participation is needed for the meeting to be OK to go ahead).
Potential legal risks include:
· Anti-trust concerns if there meeting location/venue or meeting participation rules/guidance has the effect of excluding participants from particular countries from participating in a meeting.
· Liability for health-related impacts related to the decision to hold the face-to-face meetings
· Privacy issues may arise if the participation rules require that Individual Delegates must be asked about their vaccination status
5.5	Potential legal implications to the Member Companies 
Meeting - related responsibilities:  Member companies send Individual Delegates to the 3GPP meetings and are responsible for the safety of their delegates while they are at meetings and for ensuring that the Individual Delegates comply with 3GPP rules and any local laws and regulations. 
Potential legal risks include:
· Liability for health-related impacts/workplace safety for failure to comply with local health laws and regulations. This would include liability for injuries to the Individual Delegate (workplace safety issues) or by the delegate to others related to the failure to comply with local regulations.
5.6	Potential legal implications to the Individual Delegates
Meeting - related responsibilities:  Individual delegates are responsible for following 3GPP procedures and participation rules local rules on Covid-19 safety while at meetings and at the meeting location. 
Potential legal risks include:
· Liability for health-related impacts for failure to comply with local health laws and regulations, which could include the imposition of fines and other penalties (or the imposition of such on Hosting Organizations). 
5.7	Legal Aspects of Individual Risk Scenarios
5.7.1 Risks Prior to the Meeting
This clause covers risks prior to the selection of the meeting location and risks due to changes in circumstances after the location is chosen. The conditions pertaining when the meeting talks place are those that are most important from a legal perspective. Therefore, meetings which may be OK when planned can become legally problematic if circumstances change prior to the start of the meeting.
Note: This addresses the risk scenarios described in sections 4.3.1 and 4.3.2
Editors Note: All content of this table is for further study.
	Situation
	Antitrust Issue?
	Privacy Issue?
	Safety Issue?
	Contractual Issue?
	Comment/
Recommendation

	A1. Selecting a Hosting Location that bans delegates from certain countries to enter due to Covid-19 related travel restrictions by the hosting country towards the country of origin of those delegates;

	Yes, if this prevents fair representation of members  
	No
	No
	No
	

	A2. Selecting a Hosting Location that requires quarantine on entry for delegates for some or all other 3GPP regions;
	Yes, if this prevents fair representation of members  
	No
	No
	No
	

	A3. Selecting a Hosting Location that is the subject of Covid-19 related governmental travel warnings or restrictions from the countries of origin of delegates and therefore would, for those delegates, not be reachable or only reachable with large effort (e.g., quarantine after return to their home country) or by violation of their home government’s warnings;

	Yes, if this prevents fair representation of members  
	No
	Yes
	No
	

	A4. Selecting a Hosting Location that is banned by some companies (only due to Covid-19 related issues);

	No
	No
	Maybe
	No
	

	A5. Selecting a Hosting Location that requires vaccinations, which puts an additional effort on delegates to get vaccinated and would exclude unvaccinated delegates (including delegates unable to be vaccinated for medical reasons), or delegates who don’t have suitable proof of their vaccination status, and could imply some privacy issues (there may be delates that refuse to be vaccinated and many companies are not requiring vaccinations and/or are not asking employees if they have been vaccinated);
	No
	Yes
	No
	No
	

	A6. Selecting a Hosting Location that requires negative Covid-19 tests (e.g., RT-PCR), which puts an additional effort on delegates to get tested and could imply privacy issues, or could lead to problems due to “false positive” tests (some delegates may refuse to be tested or refuse to divulge their test results due to privacy concerns);

	No
	Yes
	No
	No
	

	A7. Selecting a Hosting Location that requires participation in contact tracing, which puts an additional effort on delegates to agree to contract tracing, install appropriate local contact tracing applications (if used), and could imply some privacy issues (there may be some delegates who refuse to participate in contact tracing, particularly if it requires installation of a mobile app);
	No
	Yes
	No
	No
	Note that travellers are already required to share a large amount of personal information during travel.

	A8. Selecting a Hosting Location that does not accept some vaccines (e.g., a vaccine not authorized by WHO, or local rules that are more restrictive that the WHO vaccine list);
	Yes, if this prevents fair representation of members  
	Yes
	No
	No
	

	A9. Selecting a Hosting Location that requires protective measures against Covid-19 (e.g., use of face masks, social distancing, limits on maximum size of gatherings, or limits on room capacity) that may make it hard to run an effective 3GPP meeting, or limit the number of delegates at the meeting, or may cause issues due to lack of compliance by some delegates;

	Yes, if limits on delegate numbers prevents fair representation of members at a 3GPP
	No
	No
	Maybe
	

	A10. Selecting a Hosting Location that imposes criminal penalties on those who violate health policies (some delegates may be reluctant to be in such an environment);
	No
	No
	No
	No
	

	A11. Selecting a Hosting Location that has Covid-19 rules that would limit access to basic services by delegates (e.g., curfews, or restricted opening of restaurants);

	No
	No
	No
	Maybe

	

	A12. Selecting a Hosting Location which has low requirements for management of Covid-19 on entry to the country or at the venue which may increase the risk of a Covid-19 health event during the meeting (such locations may also be perceived as “risky” by delegates making them reluctant to attend the meeting);

	No
	No
	Yes
	No

	

	A13. Selecting a Hosting Location that has rules that limit the ability of individuals to make personal choices about Covid-19 protection (e.g., banning the public wearing of face masks);

	Maybe
	No
	Yes

	Maybe

	

	A14. Selecting a Hosting Location where the health service is under high pressure due to Covid-19 and may only be able to offer limited urgent care to medical emergencies experienced by delegates
	No
	No
	Yes
	Maybe
	

	B1. The hosting country/city/facility takes a decision to disallow the meeting due to health concerns;

	No
	No
	No
	Yes
	

	B2. There is a Covid-19 outbreak in the city/facility shortly before the planned 3GPP meeting or the number of Covid-19 cases locally rises significantly;
	Yes, if the meeting goes ahead
	No
	Yes
	Yes
	

	B3. A Covid-19 variant is identified within the city/country/venue for which certain vaccines are ineffective, or which presents new health risks for other reasons.
	Yes, if the meeting goes ahead
	No
	Yes
	Yes
	




5.7.2 Risks During the Meeting
Editors Note: All content of this table is for further study.
Note: This addresses the risk scenarios described in section 4.3.3

	Situation
	Antitrust Issue?
	Privacy Issue?
	Safety Issue?
	Contractual Issue?
	Comment/
Recommendation

	1. A delegate(s) becomes sick with Covid-19 during the meeting; 

	No
	Yes
	Yes
	Maybe
	

	2. A delegate develops some (mild) symptoms that hint towards Covid-19 infection;
	No
	Yes
	Yes
	Maybe
	In practice, this may be hard to distinguish from the above case

	3. A hotel (or conference center) staffer or other guest becomes sick with Covid-19 during the meeting;
	No
	Yes
	Yes
	Maybe
	

	4. A delegate(s) is identified as at risk due to contact tracing (perhaps from external interactions);
	No
	Yes
	Yes
	Maybe
	

	5. A Covid-19 hotspot develops within the city/country where the meeting is being held;
	No
	Yes
	Yes
	Maybe
	

	6. The chair/MCC is infected or shows symptoms of Covid-19;
	No
	Yes
	Yes
	Maybe
	

	7. A delegate/leader/MCC/meeting staff suspects that another delegate is sick with Covid-19;
	No
	Yes
	Yes
	Maybe
	

	8. A delegate/company raises concerns to the chair/MCC about Covid-19 health safety during the meeting;
	No
	Yes
	Yes
	Maybe
	

	9. A delegate/company raises concerns to the meeting hosts about Covid-19 health safety during the meeting;
	No
	Yes
	Yes
	Maybe
	

	10. Rumours or misinformation leads to delegates leaving or companies withdrawing their delegations;
	No
	No
	No
	Maybe
	

	11. A Covid-19 variant is identified within the city/country/venue for which certain vaccines are ineffective, or which presents new health risks for other reasons; 
	No
	No
	Yes
	Maybe
	

	12. The hosting country/city/facility closes the meeting due to health concerns;
	No
	No
	Yes
	Yes
	

	13. The hosting country/city closes basic services outside the venue (e.g., restaurants) due to health concerns;
	No
	No
	Yes
	Maybe
	

	14. The hosting country/city/facility finds health violations during inspections of the venue;
	No
	No
	Yes
	Yes
	

	15. The hosting country/city/facility requires certain delegates to be tested;
	No(?)
	Yes
	No
	Maybe
	

	16. The hosting country/city/facility requires the host provide health history information on all delegates;
	No
	Yes
	No
	Yes
	

	17. A delegate, or group of delegates, is denied admission to the country on Covid-19 health grounds (e.g., they fail a mandatory Covid-19 test, or the entry requirements actually applied are more stringent than those the delegate expected);

	No(?)
	No
	No
	Maybe
	

	18. A delegate is seen frequently not complying with local Covid-19 policies either in the meeting or in the immediate vicinity of the meeting 
	No
	No
	Yes
	Maybe
	

	19. Risk of limited urgent care in a country/region/city with an overloaded health care system
	No
	No
	Yes
	Maybe
	



5.7.3 Risks Following the Meeting
Editors note: All content of this table is for further study.
Note: This addresses the risk scenarios described in section 4.3.4
	Situation
	Antitrust Issue?
	Privacy Issue?
	Safety Issue?
	Contractual Issue?
	Comment/
Recommendation

	1. A delegate tests positive for Covid-19 shortly after the meeting;
	No
	Yes
	Yes
	No
	

	2. A delegate develops a serious illness (or dies) from Covid-19 that was likely contracted during a meeting;
	No
	Yes
	Yes
	Maybe
	

	3. The meeting venue reports case(s) of Covid-19 among staff or other guests at the time of the meeting;
	No
	Yes
	Yes
	Maybe
	

	4. Delegates are unable to leave the meeting country or to arrive in their home country due to new Covid restrictions or airport closures;
	No
	No
	Yes
	Yes
	

	5. Decisions taken at the meeting are challenged due to factors related to Covid-19 (e.g., inability of delegates to attend a meeting);

	Yes
	Yes
	No
	No
	

	6. Authorities at the meeting venue decide there was a violation of health and pursue legal action.
	No
	Maybe
	Yes
	Yes
	



Start of proposed changes to section 8 (all new text)
[bookmark: _Toc75770937]8	Recommendations
[bookmark: _Toc75770938]8.1	Recommendations to TSG and WG leadership
[bookmark: _Toc75770939]To minimise the risks to TSG/WG leadership, 3GPP should provide clear guidance with respect to handling of different Covid-19 situations.  Leaders should be directed to closely adhere to 3GPP guidance related to the post-pandemic meetings.  Leaders should have access to expertise in local considerations via the local hosting organization. To address antitrust concerns, 3GPP should avoid meeting locations that preclude (or make unreasonably difficult) attendance by Individual Delegates from specific countries.   
8.2	Recommendations to the meeting hosting organizations
[bookmark: _Toc75770940]Hosting Organizations should ensure that they are thoroughly familiar with local rules at the time of the meeting, and that the meeting complies with rules as it is conducted.  Contracts with the venues should address pandemic-related cancellations and attrition. Hosting Organizations provide expert advice to TSG/WG leadership and other parties on local rules. 
8.3	Recommendations to the Organizational Partners
[bookmark: _Toc75770941]The OPs should define participation rules and Covid-19 that do not create unfair situations in the 3GPP decision making. The OPs should emphasise to Meeting Organizations the importance of compliance to local rules on Covid-safety. To address antitrust concerns, 3GPP should avoid meeting locations that preclude (or make unreasonable difficult) attendance by Individual Delegates from specific countries.   
8.4	Recommendations to the Member Companies
[bookmark: _Toc75770942]Member Companies should conduct their own analyses of the implications of resuming face to face 3GPP meetings and remind their delegates of the need to comply with 3GPP participation requirements.
8.5	Recommendations to the Individual Delegate
Individual Delegates should keep up to date about local health safety regulations and review 3GPP participation requirements and comply with local rules.
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