	ETSI/GA(12)59_027

	Maïssa Bahsoun

	Submission date: 19 March 2012

	page 1 of 1


[image: image1.png]ETSI

“H




	ETSI/GA(12)59_027

	page 3 of 3



ETSI 59th General Assembly meeting

Cannes, 20-21 March 2012

Source:
ETSI Director General

Title:
Lawsuit against ETSI

Agenda item: 
20
	Decision
	

	Discussion
	

	Information
	X

	Late submission
	X


Document for:


1
Decision/action requested

The GA is kindly invited to note the current status of the lawsuit started by TruePosition, Inc.

against ETSI and others in the United States in July 2011, as further summarized in this document.
2
References
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Lawsuit against ETSI

ETSI/B85(11)43
Lawsuit against ETSI

ETSI/GA58(11)36 
Lawsuit against ETSI

3
Rationale

On July 20, 2011, TruePosition, Inc. (“TruePosition”) filed a lawsuit against ETSI and against LM Ericsson Telephone Company (“Ericsson”), Qualcomm Inc. (“Qualcomm”), Alcatel-Lucent, S.A. (“Alcatel-Lucent”), and the Third Generation Partnership Project (“3GPP”) in the United States District Court for the Eastern District of Pennsylvania (the “Lawsuit”). True Position is an Associate Member of ETSI since 2002/ GA#39.

TruePosition’s original complaint in the Lawsuit alleged that ETSI and the other defendants violated U.S. antitrust laws by conspiring to restrain competition in the relevant markets for high accuracy cellular-based positioning technology and radio access network ("RAN") equipment, and in particular by preventing TruePosition’s Uplink Time Difference of Arrival (“UTDOA”) positioning technology from being included in Long Term Evolution (“LTE”) 3GPP Technical Specifications for wireless telecommunications.  

In particular, TruePosition alleged that the defendants Ericsson, Qualcomm and Alcatel-Lucent, in concert with each other, manipulated and violated the due process rules of 3GPP and ETSI with the express purpose to delay and preclude standardization of UTDOA for LTE.

TruePosition alleged that Ericsson, Qualcomm and Alcatel-Lucent, and their representatives serving on key 3GPP committees, abused their authority and power within 3GPP, and that they did so in concert with the shared goals of seizing unfair competitive advantages for the positioning technologies in which they hold economic (manufacturing and intellectual property) interests; excluding competition from state-of-the-art products offered by TruePosition and others in the relevant positioning markets and, in the case of Ericsson and Alcatel-Lucent, entrenching their alleged dominant positions in the market for radio access network (“RAN”) equipment by preventing new entry by competing vendors.

With respect to ETSI and 3GPP, TruePosition alleged that both ETSI and 3GPP have responsibility to monitor the conduct of the 3GPP standardization efforts so as to enforce the applicable procedures for the benefit of their member companies, and to ensure that standards are the product of fairness and due process.  TruePosition alleged that ETSI and 3GPP failed to fulfil that responsibility because they became aware of and ignored the alleged violations of the procedures by Ericsson, Qualcomm, and Alcatel-Lucent.  In particular, TruePosition alleged that representatives of ETSI and 3GPP attended virtually all of the relevant RAN Working Group Meetings within 3GPP, that they were twice alerted by TruePosition of the other defendants’ alleged anticompetitive activities occurring within the 3GPP RAN Working Groups, and that they ignored TruePosition’s complaints and permitted the other defendants to continue violating the applicable procedures.

ETSI accepted service of process as of August 18, 2011 and on this basis TruePosition agreed to grant a thirty day extension of time until and including October 11, 2011 within which to answer, plead or otherwise move with respect to the complaint against ETSI.

On October 11, 2011 ETSI filed a motion to dismiss TruePosition’s original complaint against ETSI and a brief providing arguments for dismissing the case.

In summary, ETSI asked the court to dismiss the claim against ETSI mainly based on the following arguments:

1.) The allegations made by TruePosition in its complaint were insufficient as a matter of law to exercise personal jurisdiction over ETSI - being a foreign organization. TruePosition failed to  allege any contacts by ETSI with Pennsylvania or the United States sufficient to justify the exercise of personal jurisdiction over ETSI.

2.) There was no subject matter jurisdiction over any of TruePosition’s claims because the claims were not ripe for judicial review. The foundational event at the heart of TruePosition’s complaint – the alleged exclusion of its technology from next generations wireless standards – had not occurred, and might never occur at all, which fact was also admitted by TruePosition in its original complaint.

3.) TruePosition failed to allege any concerted action by ETSI in connection with the alleged conspiracy, or any agency relationship that could conceivably support a claim against ETSI under section 1 of the Sherman Act.

4.) TruePosition lacked standing to bring its claims against ETSI under the antitrust laws. In particular, TruePosition failed to allege any antitrust injury or harm that is not inherently speculative and therefore incapable of conferring antitrust standing.

It should be noted that at this stage of the procedure ETSI was entitled to bring forward only arguments that were facial attacks on the complaint – which means that ETSI was required in its motion to dismiss to assume that the factual allegations in the complaint were true.

The other defendants Alcatel-Lucent and Ericsson (Qualcomm filed its motion to dismiss September 08, 2011) filed motions to dismiss the original complaint separately on October 11, 2011.
TruePosition filed an opposition brief on October 11, 2011 in response to the motion to dismiss filed by Qualcomm September 08, 2011.

TruePosition filed opposition briefs on November 01, 2011 in response to the motions to dismiss filed by ETSI, Alcatel-Lucent, and Ericsson.

On November 15, 2011, ETSI filed a reply to the opposition briefs filed by TruePosition on November 01, 2011.

The other defendants Alcatel-Lucent and Ericsson (Qualcomm filed a reply to the opposition brief on October 21, 2011) filed reply briefs separately on November 15, 2011.

4 
Latest developments 

A hearing was held on December 02, 2011 to allow for each party to present their arguments in summary fashion and to give the judge the opportunity to ask questions and to clarify the issues in dispute on the motions to dismiss by the corporate defendants and ETSI. 

Following this hearing, the Court reviewed the original complaint, motions, oppositions and replies and issued an order on January 06, 2012 by which: 

(i) The complaint was dismissed as against the three corporate defendants for failure to allege a conspiracy; however the Court allowed TruePosition to file an amended complaint within 30 days to cure the pleading deficiencies; and 

(ii) ETSI's motion to dismiss was granted for lack of personal jurisdiction and TruePosition was given the opportunity to take limited jurisdictional discovery on ETSI's alleged contacts with various “US entities” (because the Court found that it lacked personal jurisdiction over ETSI it did not address ETSI's other arguments).

On January 13, 2012, TruePosition served requests for jurisdictional discovery on ETSI pursuant to the Federal Rules of Civil Procedure. 

On January 27, 2012, ETSI filed a “motion for a protective order” requesting TruePosition to withdraw its jurisdictional discovery requests and pursue such discovery pursuant to the Hague Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters (the “Hague Convention”).

On February 9, 2012, True Position filed an opposition to ETSI’s “motion for a protective order”.

On February 21, 2012, ETSI filed a reply brief in support of the “motion for a protective order”.

On March 6, 2012, the Court denied ETSI's motion for a protective order; as a result, the jurisdictional discovery will be governed by the U.S. rules. 

On February 03, 2012, TruePosition filed an amended complaint against ETSI, 3GPP and the three corporate defendants (Ericsson, Alcatel-Lucent and Qualcomm).  The allegations in the amended complaint directed to ETSI are substantively the same as those in the original complaint. 

On February 16, 2012, ETSI filed a motion for an order extending ETSI’s time to respond to the amended complaint until after the completion of jurisdictional discovery. 

On February 23, 2012, TruePosition filed an opposition to ETSI’s motion for an order extending ETSI’s time to respond to the amended complaint. 

On February 27, 2012, the court issued an order denying ETSI’s motion for an extension and putting ETSI on the same briefing schedule as the corporate defendants. Pursuant to that order, ETSI's motion to dismiss the amended complaint was due on March 16, 2012, with TruePosition's opposition due April 16, 2012 and the ETSI's reply in support of its motion to dismiss due May 7, 2012. As stated in the order, the Court will “decide ETSI’s personal jurisdiction issue prior to deciding any other Motion filed by ETSI”. 

On March 16, 2012, ETSI filed its motion to dismiss the amended complaint. Because the allegations in the amended complaint are substantively the same as those in the original complaint, ETSI’s motion to dismiss the amended complaint makes the same legal arguments made previously: 

1.) TruePosition has again failed to allege minimum contacts by ETSI with the United States sufficient to justify the exercise of personal jurisdiction over ETSI.

2.) TruePosition has failed to state a claim against ETSI under section 1 of the Sherman Act and in particular TruePosition has again failed to allege concerted action by ETSI and has not alleged that it has antitrust standing. 
3.) The Complaint should be dismissed for lack of subject matter jurisdiction because TruePosition’s claims are not ripe for judicial review.

5
Consequences and implications

ETSI denies all allegations made against it and had instructed the US based law firm Bingham, namely Richard Taffet, to represent ETSI in the ongoing litigation.


